This publication is designed to inform Ukrainian and
international stakeholders about the progress on improvement
of Ukrainian legislation on prosecution for war crimes.
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he armed aggression of the Russian Federation in Donbass has led to the

commission of a significant number of crimes in the armed conflict. In De-

cember 2020, the Prosecutor of the International Criminal Court, Fatou

Bensouda, stated’ that: “there is a reasonable basis at this time to be-
lieve that a broad range of conduct constituting war crimes and crimes against
humanity within the jurisdiction of the Court have been committed in the con-
text of the situation in Ukraine.” Previous reports from the Office of the Prosecu-
tor have stated that war crimes such as intentional assault on civilians, civilian
and protected objects, premeditated murder, torture and inhuman or degrading
treatment, rape and other forms of sexual violence have been committed over
the years. After obtaining the permission of the judges of the Pre-Trial Chamber,
the Prosecutor of the International Criminal Court may initiate a full-fledged in-
vestigation. At the same time, according to its policy, the court will focus on the
“big fish” — political leaders and top military leaders. This, in turn, means that
bringing thousands of perpetrators of these crimes to justice remains Ukraine’s
responsibility.
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In 2014, this duty fell to the unprepared law enforcement and judicial system?. The
situation was complicated by imperfect Ukrainian national legislation, which did
not comply with international humanitarian and international criminal law. Now,
eight years later, it is possible to draw conclusions about the extent to which the
state has paid due attention to this duty and made the appropriate institutional
and legislative changes to ensure the implementation of the principle of inevita-
bility of criminal liability in practice. This issue should be the subject of a com-
prehensive study, so this publication will analyze only some aspects.

In @ number of resolutions of the Parliamentary Assembly of the Council of Eu-
rope, reports of the UN High Commissioner for Human Rights and human rights
organizations the Ukrainian authorities have been called upon to bring the Crim-
inal Code of Ukraine into line with the provisions of international humanitarian
and international criminal law. The fact is that the Code does not provide for Li-
ability for crimes against humanity, and war crimes are written in the form of an
abstract blanket rule, which makes it almost impossible to apply in practice.
In view of this, some crimes that have the characteristics of war crimes or crimes
against humanity have been classified as general criminal offenses, for exam-
ple, as crimes against the person or crimes against public safety. At the same
time, such a qualification does not reflect the nature of international crimes and
entails a number of legal consequences, such as shorter sentences, the need
to take into account statutes of limitations, the possibility of applying amnes-
ty, and so on. This state of affairs opened the way to impunity and leveled the
rights of victims of these crimes.

To solve this problem, human rights organizations initiated the development
of a draft law amending the Criminal Code of Ukraine. In the Parliament of the
previous convocation, the government draft law # 9438 “On Amendments to Cer-
tain Legislative Acts to Ensure Harmonization of Criminal Law with the Provi-
sions of International Law” passed only the first reading, and literally a month
before the end of its term. In the Parliament of the ninth convocation, a similar
draft law # 2689 “On Amendments to Certain Legislative Acts of Ukraine Con-
cerning the Implementation of Norms of International Criminal and Humanitari-
an Law”® was registered by the chairman of the profile parliamentary committee.
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But the majority of deputies of the previous and present convocations did not
show much interest in solving the legislative problems of prosecuting war crim-
inals, which caused a wave of public appeals” and street actions® of human
rights defenders and victims of war crimes.

After a long public campaign of human rights organizations, the Parliament
adopted the document as a whole in May 2021 and sent it to the President
of Ukraine for signature. More than three months have passed, but the draft
law as of early September 2021 is still “to be signed by the President.” In fact,
Volodymyr Zelensky has already exceeded the legal deadline by six times, when
the fate of this document was to be decided by the Constitution. The President’s
Office has no official communication on this issue, so the reasons for the long
delay are unknown. This state of affairs directly contradicts Volodymyr Zelen-
sky’s public statements® that Ukraine intends to continue to bring Russia ac-
countable for systemic violations that continue in the territories of Ukraine con-
trolled or occupied by Russia. But in practice this can be done only if the state
bodies have the appropriate legal instruments, which are enshrined in draft
law # 2689.

If the initiative to amend the Criminal Code of Ukraine met with the indifference
of the Ukrainian authorities, the ratification of the Rome Statute of the Interna-
tional Criminal Court was opposed. Despite the fact that according to Article 8 of
theAssociation Agreement between the European Union and Ukraine this is an
international legal obligation of Ukraine, the position is publicly communicated
that the Russian Federation would use this international mechanism to file fake
criminal cases, which would force Ukraine to constantly disprove certain mate-
rials. In June 2016, human rights organizations managed to amend Article 124
of the Constitution of Ukraine, which removed the legal and technical obstacles
to ratification identified by the Constitutional Court of Ukraine. But the final pro-
visions of the draft amendments to the Constitution in the area of justice provid-
ed for a three-year delay’ for the entry into force of the provisions of this Article.
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This postponement ended on June 30, 2019, but despite assurances® of the re-
sumption of the ratification process from the Deputy Head of the President’s Of-
fice at the very beginning of the term of President Volodymyr Zelensky, the case
did not move forward.

The situation regarding the legal regulation of special (in absentia) court pro-
ceedings remains quite controversial. Previously, according to the Code of Crim-
inal Procedure, the only reason to initiate a special pre-trial investigation or trial,
to apply a precautionary measure in matters of extradition in the absence of the
accused, was to declare the suspect wanted interstate and / or internationally.
As Ukraine has withdrawn from the Agreement on the Exchange of Information
in the Field of Combating Crime concluded between the governments of the CIS
member states, this is currently being implemented through an appeal to the
international criminal police organization Interpol. The jurisprudence connects
such an “announcement” not with the moment of the search warrant, but with
the publication by the Interpol General Secretariat of the relevant circular —
a Red Notice on the international search for a person.

However, in accordance with Article 3 of the Statute®, which prohibits any in-
terference or activity of a political or military nature, Interpol does not declare
internationally wanted participants in war crimes committed in Donbass and
Crimea. In these eight years, Interpol has never declared internationally want-
ed any suspects in war crimes filed by Ukraine. As a result, these criminal pro-
ceedings could not be brought to court, and therefore the trials of many of the
defendants in the Russian Federation and the Ukrainian territories occupied
by it were blocked.

On April 27, 2021, the Parliament adopted the draft law “On Amendments to the
Code of Criminal Procedure to improve certain provisions in connection with the
conduct of a special pre-trial investigation”. The Prosecutor General of Ukraine
Iryna Venediktova'®, people whose relatives were killed during the Revolution
of Dignity and the Bar Advisory Group' called who represents the interests in the
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courts appealed for the adoption of this bill. According to the authors of the
draft law, its purpose is to ensure the inevitability of punishment for persons who
have committed a criminal offense and in order to avoid criminal liability have
left or are in other countries or in the temporarily occupied territories of Ukraine.

This law defines another basis for conducting a special pre-trial investigation
or special court proceedings. Namely: “if the suspect unreasonably evades ap-
pearing at the summons of the investigator, prosecutor, investigating judge
or court (provided he/she is duly notified of such summons) and is in the terri-
tory of the aggressor state or in the temporarily occupied territories of Ukraine.”

Without questioning the need for changes in legislation to remove obstacles to the
start of war crimes trials, experts say there are a number of risks to the innova-
tion. For the first time, the legislative level stipulates that the scope of procedural
rights of persons staying in the territory of the Russian Federation and the tem-
porarily occupied territories is significantly narrowed in comparison with persons
residing or staying in other countries of the world. The possible risks of abuse
by the pre-trial investigation authorities are also a matter of concern. It is not
clear what is meant by “sufficient grounds to believe” that the suspect, accused
has left and / or is in the temporarily occupied territory of Ukraine, the territory
of the state recognized by the Verkhovna Rada of Ukraine as an aggressor state.

A number of issues also remain open. Will refuting the evidence of a person’s
stay at the time of the court ruling lead to its revocation? Can the methods es-
tablished by law be considered as proper notification of the suspect, and accord-
ingly ensure his / her right to defense, the opportunity to know about the pros-
ecution and to defend his / her position in court? Is it guaranteed that a person,
as soon as he / she learns of a criminal proceeding, has the opportunity to ob-
tain from the court hearing their case that he / she may return to it without the
obligation to be imprisoned on the basis of a conviction in absentia?

These questions will be answered in the future by the European Court of Human
Rights, which has already developed case law'? on the application of this type
of proceedings in the context of ensuring Article 6 of the European Convention
on Human Rights.
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It is important to understand that the signing and entry into force of the amend-
ments to the legislation described above is only the first step in bringing to jus-
tice for war crimes. Many prosecutors and police investigators lack general train-
ing, let alone special training in the investigation of armed conflict cases. The
situation is not the best in the justice system, whose staff do not have adequate
knowledge of international humanitarian and international criminal law. In this
context, a series of exercises should be organized for the special training and
retraining of judges, investigators, prosecutors and lawyers in the provisions
of international humanitarian and international criminal law, as well as the prac-
tical aspects of its application to the investigation and administration of justice
in armed conflict. It is also important to give law enforcement officers the oppor-
tunity to receive operational advice from experts in international humanitarian
and international criminal law during the investigation of criminal proceedings.

In addition, changes to the legislation will not have the desired effect without
increasing the institutional capacity of state bodies. The problems of staff short-
age and overload of criminal proceedings of investigative bodies and investiga-
tive units of the police, lack of coordination between law enforcement agencies
in general and within the bodies, understaffing of courts of Donetsk and Luhansk
regions, unsatisfactory working and logistical conditions, as well as guarantees
of safety, housing and other practical needs.

It is worth mentioning the unjustified removal of the Deputy Prosecutor Gener-
al of Ukraine Gunduz Mammadov from overseeing the Department of Supervi-
sion in Criminal Proceedings for Crimes Committed in the Conditions of Armed
Conflict. On June 29, 2021, an order™ appeared on the website of the Prosecutor
General Office transferring the curatorship of this department to another deputy,
Maksym Yakubovsky. The very next day after the public criticism of such a deci-
sion, Iryna Venediktova decided to subordinate this department to herself. The
Prosecutor General of Ukraine cited the SSU’s decision to deprive Gunduz Mam-
madov of access to state secrets as the reason. But by order' of July 8, 2021, she
removed her Deputy from overseeing the last departments subordinate to him —
the Department of Child Protection and Combating Violence and the Training
Center of the Office of the Prosecutor General.
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This decision of the Prosecutor General of Ukraine is extremely incomprehensi-
ble and illogical. The department created by Gunduz Mammadov in less than
the first year of work has developed a strategy for investigating war crimes, cre-
ated mirror departments in regional prosecutor offices, began documenting and
preparing evidence for transfer to the International Criminal Court, established
permanent cooperation with the public, and prepared several joint court appeals
to International Criminal Court with non-governmental organizations. The activ-
ities of the department were almost the only area of work of the Office of the
Prosecutor General, to which there were no significant questions from human
rights defenders, journalists or international partners.

In view of this, human rights organizations appealed™ to the President of Ukraine
regarding the inadmissibility of removing Gunduz Mammadov from control of the
department and held a “briefing on chairs” directly under the Prosecutor Gener-
al Office, demanding’® that she change this decision.

In response, Iryna Venediktova met" with human rights activists, established'
the International Council of Experts on Crimes Committed in Armed Conflict,
and signed'® a decree with the heads of the National Police and Security Service
of Ukraine on the establishment of specialized units to investigate crimes com-
mitted in armed conflict. According to this resolution, such structural units, fol-
lowing the example of the Prosecutor General Office, will be created within the
central offices of the SSU and the National Police of Ukraine, as well as their re-
gional and territorial bodies in Donetsk and Luhansk regions.

Gunduz Mammadov himself appealed to the court to protect? his violated rights
and decided?' to resign from the post of Deputy Prosecutor General. In his in-
terview, Volodymyr Zelensky called?? it a personal decision of Iryna Venediktova.
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Ukraine is slowly implementing institutional and legislative changes aimed at en-
suring the implementation of the principle of inevitability of criminal liability for
war crimes committed in the framework of the armed conflict in Donbas. Such
an unjustified delay has long-term negative consequences, because if the legal
system does not work, the people’s demand for justice can easily turn into a de-
mand for revenge.
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